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DOCKET NO. T-03608A-07-06946

7 DOCKET NO. T-01051B-07-0694

8

IN THE MATTER OF THE FORMAL
COMP LAINT OF QWES T QORP QRATION
AGAINS T ARIZONA DIALTONE, INC. TO
ENFORCE ITS  INTERCONNECTION
AGREEMENT.

9 PROCEDURAL ORDER

10

l l On De ce m be r 17, 2007, Qwe s t Corpora tion ("Qwe s t") tile d with the  Arizona  Corpora tion

12 Com m is s ion ("Com m is s ion") a  Com pla int a ga ins t Arizona  Dia ltone , Inc. ("Arizona  Dia ltone "). The

BY THE COMMISSION:

13

14 Orde r]

15

Compla int s te ms  from a  dispute  be twe e n Qwe s t a nd Arizona  Dia ltone  ove r imple me nta tion of the

Fe de ra l Communica tions  Commis s ion 's  Trie nn ia l Re vie w Re ma nd ("TR R O ") a n d

amendment of the  Inte rconnection Agreement ("ICA") be tween Qwes t and Arizona  Dia ltone . Qwes t

16 asse rts  tha t the  TRRO barred the  unbundling of new mass  marke t switching se rvices , including UNE-

17 P , e ffe ctive  Ma rch ll, 2006, a nd provide d for a  one -ye a r tra ns ition pe riod for Arizona  Dia ltone  to

18 conve rt from UNE-P  to a lte rna tive  se rvice s  with compa ra ble  functiona lity. In the  Compla int, Qwe s t

19 re que s ts  tha t the  Commis s ion (1) de cla re  tha t the  ICA re quire s  Arizona  Dia ltone  to compe ns a te

20 Qwe s t a t the  tra ns itiona l ra te  for UNE-P  P AL a nd P OTS  for e mbe dde d s e rvice s  for the  one -ye a r

21 tra ns ition pe riod tha t be ga n Ma rch ll, 2005, a nd a t the  ra te  for a lte ra tive  s e rvice s  for ne w orde rs

22 the re a fte r; (2) compe l Arizona  Dia ltone  to pa y such cha rge s  to Qwe s t; (3) compe l Arizona  Dia ltone

23 to pa y la te  pa yme nt cha rge s  on the  a mounts  orde re d to be  pa id; (4) compe l Arizona  Dia ltone  to

24 e xe cute  a n ICA Ame ndme nt a nd to comply with its  obliga tions  the re unde r, a nd (5) a wa rd such othe r

25 re lie f, including but not limite d to a ppropria te  fine s  or pe na ltie s , a s  the  Commiss ion de e ms  jus t a nd

26 re a s ona ble .

27

28
1 In re Unbundled Access to Network Elements, Review of the Section 251 Unbundling Obligations of Incumbent Local
Exchange Carriers, 20 F.C.C.R. 2533 (2005)(Order on Remand).
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DOCKET NO. T-03608A-07-0694 ET AL.

1 Als o on De ce mbe r 17, 2007, Qwe s t file d with the  Commis s ion a  P e tition for Arbitra tion

3 its  P e tition, Qwe s t re que s te d tha t the  Commiss ion re solve  is sue s  re la te d to the  ICA, which Qwe s t

4  a s s e rts  de rive  from Arizona  Dia ltone 's  re fus a l to  e n te r in to  a n  a me ndme nt to  the  ICA ("ICA

5 Amendment") tha t would implement changes  re la ted to unbundled access  to mass  marke t loca l circuit

6 switching, cha nge s  tha t Qwe s t a sse rts  a re  ma nda te d by fe de ra l la w, spe cifica lly the  TR.RO a nd 47

8 A joint proce dura l confe re nce  for the  Compla int ma tte r a nd the  Arbitra tion ma tte r wa s  he ld

9 on Ja nua ry 14, 2008, a t the  Commiss ion's  office s  in P hoe nix, Arizona . Qwe s t a nd Arizona  Dia ltone

10 e a ch a ppe a re d through couns e l. S ta ff did not a ppe a r. Be ca us e  it wa s  Qwe s t, a n incumbe nt loca l

l l e xcha nge  ca rrie r ("ILEC"), ra the r tha n Arizona  Dia ltone , a  compe titive  loca l e xcha nge  ca rrie r

13 pa rty to a  ne gotia tion to pe tition for a rbitra tion within a  s pe cifie d pe riod a fte r a n ILE C re ce ive s  a

14 re que s t for ne gotia tion, Qwe s t a nd Arizona  Dia ltone  we re  both a ske d to s ta te  the ir pos itions  on (1)

15

As  a  full dis cus s ion of the s e  is s ue s  wa s  not pos s ible  a t the  proce dura l

17 confe re nce , Qwe s t a nd Arizona  Dia ltone  we re  dire cte d to file  brie fs  on those  is sue s  by Ja nua ry 28,

1 8  2 0 0 8 .

19 Als o a t the  proce dura l confe re nce , Qwe s t a nd Arizona  Dia ltone  we re  a s ke d to s ta te  the ir

20 pos itions  on cons olida ting the  Arbitra tion ma tte r a nd the  Compla int ma tte r. Ne ithe r Qwe s t nor

21 Arizona  Dia ltone  obje cte d to cons olida ting the  two ma tte rs . The  is s ue  of cons olida tion wa s  ta ke n

22 unde r a dvis e me nt.

23

24 252, Qwes t and Arizona  Dia ltone  were  a lso a sked whe the r they objected to suspending the  time lines

26 while  Arizona  Dia ltone  d id  not. As  a  re s ult of Qwe s t's  obje ction , the  he a ring in  the  Arbitra tion

27

2 8 The Arbitra tion matter has  been ass igned to Docket No. T-0105 IB-07-0693 et a l.2

2
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1 ma tte r wa s  te nta tive ly s che dule d for Fe brua ry 11, 2008. Couns e l for Qwe s t a nd Arizona  Dia ltone

2 indica te d tha t this  da te  a ppe a re d to be  a cce pta ble , a nd counse l for Qwe s t wa s  ins tructe d to ma ke  a

3 filing a s  soon a s  poss ible  if tha t should prove  to be  incorrect upon furthe r inquiry. Counse l for Qwest

4 was  a lso ins tructed tha t reques ting a  diffe rent hea ring da te  would like ly re sult in suspens ion of the  47

5

6 On January 16, 2008, a  Procedura l Order was  issued in the  Arbitra tion matte r directing Qwest

7 a nd Arizona  Dia ltone  to  tile  the  brie fs  dis cus s e d a t the  proce dura l confe re nce . S ta ff wa s  a ls o

8 re que s te d to tile  s uch a  brie f. The  P roce dura l Orde r a ls o s che dule d a  he a ring in the  Arbitra tion

9 ma tte r to comme nce  on Fe brua ry ll, 2008, re que s te d S ta ff to a ppe a r a nd pa rticipa te  in the  he a ring,

10 a nd dire cte d Qwe s t a nd Arizona  Dia ltone  to  s ha re  e qua lly the  cos ts  for tra ns cription, including

11 e xpe dite d tra ns cripts , if the  he a ring we re  to go forwa rd on the  Arbitra tion ma tte r a lone  or on both

12 ma tte rs , if consolida ted. The  is sue  of consolida tion was  not decided, pending re solution of the  is sues

13

15 On January 17, 2008,3 Arizona  Dia ltone  filed its  re sponse  to Qwest's  Pe tition. In its  re sponse ,

16  Arizona  Dia ltone  d id  no t ob je ct to  or d is pute  the  bu lk of Qwe s t's  P e tition . Howe ve r, Arizona

17 Dia ltone  a sse rted tha t, in addition to the  issues  ra ised by Qwest, the  Arbitra tion ma tte r should re solve

18 the  "true  up" of ra te s  s ought by Qwe s t in  the  Compla int ma tte r a nd Arizona  Dia ltone 's  ongoing

19 billing a nd pricing dis pute s  with Qwe s t.

20 On Ja nua ry 22, 2008, Arizona  Dia ltone  tile d its  Answe r to Qwe s t's  Compla int. In its  Answe r,

21 Arizona  Dia ltone  asserted as  a ffirmative  defenses payment, waiver, estoppels , accord and sa tisfaction,

22 a nd s e toff. Arizona  Dia ltone  re que s te d tha t the  Commis s ion de ny the  Compla int in its  e ntire ty a nd

23 award Arizona  Dia ltone  such other re lie f as  the  Commission deems jus t and proper.

24 On J a nua ry 28 a nd 29, 2008, Qwe s t, Arizona  Dia ltone , a nd S ta ff file d the ir brie fs  in the

On Ja nua ry 30, 2008, Qwe s t file d a  Motion for Judgme nt on the  P le a dings  in the  Compla int

25 Arbitration matter.

26

27

28 This was six days after the deadline for response under 47 U.S.C. §252(b)(3).3
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1 ma tte r.

2 On Ja nua ry 31, 2008, a  P roce dura l Orde r wa s  is sue d in the  Arbitra tion ma tte r orde ring tha t

3

4 tha t the  Arbitra tion ma tte r ma y proce e d be fore  the  Commis s ion; tha t the  he a ring in the  Arbitra tion

5 ma tte r, a t which S ta ff is  reques ted to appea r and pa rticipa te , sha ll commence  on Februa ry 11, 2008,

6 a nd tha t Qwe s t a nd Arizona  Dia ltone  sha ll e qua lly sha re  the  cos ts  for tra nscription of the  he a ring in

7 the  Arbitra tion ma tte r and sha ll a rrange  and pay to have  expedited transcripts  prepa red and provided

8 to the  Commis s ion 's  He a ring Divis ion. The  P roce dura l Orde r did not cons olida te  the  Arbitra tion

9 ma tte r a nd the  Compla int ma tte r.

10 La te r on  J a nua ry 31 , 2008 , Qwe s t file d  a  Re que s t fo r P roce dura l Confe re nce  in  the

l l Arbitra tion ma tte r a nd a  Re que s t for P roce dura l Confe re nce  in the  Compla int ma tte r. Qwe s t s ta te d

12 tha t it de s ire d a  proce dura l confe re nce  be ca use  of its  Motion for Judgme nt on the  P le a dings  in the

13 Compla int ma tte r.

14 On Fe brua ry l, 2008, P roce dura l Orde rs  we re  is s ue d in  the  Arbitra tion  ma tte r a nd the

15 Compla int matte r scheduling a  joint procedura l confe rence  for February 6, 2008, a t the  Commiss ion's

16  office s  in  P hoe nix, Arizona , to  d is cus s  Qwe s t's  Motion  for J udgme nt on  the  P le a dings  in  the

17 Compla int ma tte r and any othe r re levant is sues  in the  Arbitra tion ma tte r and the  Compla int ma tte r.

18 La te  on Fe brua ry 4 , 2008, in  the  Arbitra tion  ma tte r, Qwe s t file d  a  Motion for a n  Orde r

19 Awa rding Qwe s t's  Re que s te d Re lie f Re ga rding the  P ropose d TRO/TRRO Ame ndme nt Ba se d upon

20 the  S ta te me nts  a nd Admiss ions  of Arizona  Dia ltone , Inc., a nd De nying Arbitra tion of Alle ge d Billing

21 Disputes . Qwest requested expedited considera tion of the  motion.

22 On February 6, 2008, a  joint procedura l confe rence  was  he ld in the  Arbitra tion matte r and the

23 Compla int ma tte r a t the  Commis s ion's  office s  in P hoe nix, Arizona . Qwe s t, Arizona  Dia ltone , a nd

24 S ta ff a ppe a re d through counse l. At the  proce dura l confe re nce , it wa s  a gre e d tha t Arizona  Dia ltone

25 a nd S ta ff s hould be  a fforde d a n opportunity to tile  re s pons e s  to Qwe s t's  motions  a nd tha t Qwe s t

26 should ha ve  the  opportunity to file  re plie s  to those  re sponse s . It wa s  a gre e d tha t Fe brua ry 22, 2008,

27 would be  the  de a dline  for the  re s pons e s  a nd tha t Fe brua ry 29, 2008, would be  the  de a dline  for

28 Qwest's  replie s . It was  a lso agreed tha t it would be  appropria te  in the  Arbitra tion ma tte r to vaca te  the

4
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1

2 a mount of time  ne e de d for the  Commis s ion to rule  on both of Qwe s t's  motions . Qwe s t, Arizona

3 Dia ltone , a nd S ta ff a gre e d to a  45-da y suspe ns ion of the  time line s , but we re  put on notice  tha t 45

4 da ys  ma y ultima te ly prove  to be  a n insufficie nt a mount of time . The y we re  a lso put on notice  tha t a n

5 Orde r gra nting e ithe r of Qwe s t's  motions  could only be  a ccomplis he d through a  Re comme nde d

6 Orde r to be  cons ide re d by the  Commiss ion a t a n ope n me e ting. In the  Compla int ma tte r, Qwe s t wa s

7 ins tructe d to file  a  subs ta ntive  (not fully re da cte d) ve rs ion of Exhibit D to its  Compla int. S ta ff s ta te d

8 tha t it would provide  a  dra ft prote ctive  orde r to Qwe s t a nd Arizona  Dia ltone  for the  informa tion to be

9  include d  the re in . In the  Arbitra tion ma tte r, Qwe s t wa s  a ls o dire cte d to  provide  a n e xpla na tion

10 conce rning the  re fe re nce  to Exhibit A include d in its  propose d TRO/TRRO a me ndme nt, include d a s

l l Appendix D to its  Pe tition, a s  it does  not appear to have  an Exhibit A.

12 On Fe brua ry 6, 2008, a  P roce dura l Orde r wa s  is s ue d re quiring Arizona  Dia ltone  a nd S ta ff

13 each to file  a  response  to Qwest's  motion in this  ma tte r by February 22, 2008, and requiring Qwest to

14 file  a  re ply to the  re sponse s  a nd a  subs ta ntive  ve rs ion of Exhibit D to its  Compla int by Fe brua ry 29,

15 2008.

16 On Fe brua ry 22, 2008, Arizona  Dia ltone  file d its  oppos ition to Qwe s t's  motion for judgme nt

17 on the  pleadings , and S ta ff filed its  comments  on Qwest's  motion for judgment on the  pleadings .

18 On Fe brua ry 29 , 2008 , Qwe s t file d  a  motion  re que s ting  a n  e xte ns ion  of time  to  file  a

19  s ubs ta n tive  ve rs ion  of Exhib it D to  its  Compla in t. Qwe s t e xpla ine d in  its  motion tha t Arizona

20 Dia ltone  ha s  confirme d tha t it cons ide rs  the  informa tion conta ine d in Exhibit D to be  proprie ta ry da ta

21 of a  competitive ly sensitive  na ture  tha t it does  not consent to be  re leased except under an appropria te

22 prote ctive  orde r. Qwe s t a lso e xpla ine d tha t the  pa rtie s  ha d e xcha nge d a  propose d prote ctive  orde r,

23 a tta che d to  Qwe s t's  motion , but tha t Arizona  Dia ltone  a nd S ta ff ha d  not ye t re s ponde d to  it.

24 The re fore , Qwes t reques ted tha t its  deadline  to file  Exhibit D be  extended seven days , until March 7,

2 5  2 0 0 8 .

26 Unde r the  circums ta nce s , Qwe s t's  re que s t for a n e xte ns ion, to a llow time  to e nte r into a n

27 appropria te  protective  agreement, is  reasonable  and should be  granted. To a llow the  pa rtie s  adequa te

28 time  to e nte r into the  prote ctive  a gre e me nt, without the  ne e d to re que s t a n a dditiona l e xte ns ion, it is

5



DOCKET NO. T-03608A-07-0694 ET AL

1 appropria te  to grant Qwest an extension of 14 days, until March 14, 2008

3

IT IS THEREFORE ORDERED that Qwest's deadline to file a substantive version of

Exhibit D to its Complaint is extended from February 29, 2008, to March 14, 2008

IT IS  FURTHER ORDERED tha t a ll pa rtie s  mus t comply with Rule s  31 a nd 38 of the  Rule s

5

6  pro  hoc vice

7 IT IS  FURTHER ORDERED tha t the  Ex P a rte  Ru le  (A.A.C. R14-3-l 13 -Una u thorize d

8 Communica tions ) a pplie s  to  this  proce e ding a nd s ha ll re ma in in  e ffe ct until the  Commis s ion 's

9 De cis ion in this  ma tte r is  fina l a nd non-a ppe a la ble

10 IT IS  FURTHER ORDERED tha t the  P re s iding Office r may re scind, a lte r, amend, or wa ive

11 any portion of this  Procedura l Order e ither by subsequent Procedura l Order or by ruling a t hearing

12
DATED this day of February, 2008

N. HARP RING
ADMINIS TRATIVE LAW J UDGE

Copies  of the  foregoing mailed/de live red
this Q ; day of February, 2008, to

20

Norman G. Curtright, Corporate Counsel
QWEST CORPORATION
20 East Thomas Road. l6'" Floor
Phoenix. AZ 85012
Attorney for Qwest Corporation

Chris tophe r Ke e le y, Ch ie f Couns e l
Lega l Divis ion
ARIZONA CORP ORATION COMMIS S ION
1200 West Washington Street
P hoenix. AZ 85007

22

23

24

Ernes t G. Johnson. Director
Utilitie s  Divis ion
ARIZONA CORP ORATION COMMIS S ION
1200 West Washington Street
P hoenix. AZ 85007

25

Claudio E. Iannitelli, Esq
Glenn B. Hotchkiss , Esq
Ma tthew A. Klopp, Es q
CHIEFETZ. IANNITELLI &
MARCOLINI. P .C
Viad Tower. 19"' Floor
1850 North Centra l Avenue
P hoenix, AZ 85004
Attorney for Arizona  Dia ltone, Inc By

26
e'bra  Brbyle

Secreta ry to $;r'rah n. Harpring

27

28

Tom Bade. Pres ident
ARIZO NA DIALTO NE, INC
7170 West Oakland
Cha ndler. AZ 85226


